United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPELLANT’S BRIEF AND JOINT APPENDIX 


IX THE 


United States Court c^f Appeals 

: 

for the District of Colombia 


- - 

i 

ijr- - x 


No. S494 rrvto ’ & yn £ 

riicu HM vffiM k. 

(/ < r 

ANNIE LIGHTMAX RONE, \ Appellant — 


GUY RONE and MAJOR JAMES R. jLUSBY, Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


John J. O’Briex 
Frederick De Joseph 
Attorneys for Appellant 
Evans Building 
Washington, D. C. 


BATAVIA TIMES, LAW PRINTERS# 

BATAVIA, N. Y. 

CHARLES W. WARDEN. WASHtNCTON RCPRCSCNtItIVC , 
TOWER BUILDING 






SUBJECT INDEX. 


PAGE 

Jurisdictional Statement . 1 

Statement of Case. 1 

Statutes Involved . - 

Statement of Points . 3 

Summary of Argument. 4 

Argument . 4 

Point 1 . 4 

Point 2 . 5 

Point 3 . 6 

Point 4 . 7 

Synopsis of Cases . 7 

Conclusion . 10 

Cases Cited. 

Anderson v. Anderson, 124 Cal. 48, 56, P. 630. 7 

Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. 8 

Sehlaefer v. Schlaefer, 71 App. D. C. 350. 8 

Thompson v. Tanner, 53 App. D. C. 8. 9 

Tully v. Tully, 159 Mass. 93, 34 N. E. 79. 9 

Wetmore v. Wetmore, 33 L. R. A. 708, (N. Y.). 9 

Zwingman vs. Zwingman, 278 N. Y. S. 1077. 8 

Statutes Cited. 

D. C. Code, 1940, Title 11, Sec. 326. 9 

D. C. Code, 1940, Title 16, Sec. 410. 9 

D. C. Code, 1940, Title 4, Sec. 507. 6 

























IN THE 


United States Court of Appeals 

for the District of Columbia 

No. 8494. 

ANNIE LIGHTMAN RONE, Appellant 

vs. 

GUY RONE and MAJOR JAMES R. LUSBY, Appellees 

APPEAL FROM THE DISTRICT COURT OP THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 

Jurisdictional Statement. 

This is an appeal from the judgment (order) of the 
District Court of the United States for the District of 
Columbia entered upon the ruling of the motions justice in 
favor of the defendants. Hereafter, appellant will be 
referred to as plaintiff, and appellees as defendants. Juris¬ 
diction is found in general equitable jurisdiction and powers 
of Court of Equity. 

Statement of Case. 

Plaintiff filed an action for the appointment of a seques¬ 
trator. The defendant, Guy Rone, is the ex-husband of the 
plaintiff, this marriage having been terminated by a decree 




of divorce entered about February 20,1939, at the Corpora¬ 
tion Court of Alexandria, Virginia: that by one of the provi¬ 
sions of the decree the defendant herein, Guy Rone, was re¬ 
quired and directed to pay plaintiff herein alimony in the 
sum of $50.00 per month, which alimony was subsequently 
reduced to $30.00 per month, and said provision remains in 
full force and effect. The defendant, Rone is also in de¬ 
fault for failure to comply with the provisions of the final 
decree referred to insofar as it relates to payment of ali- 
iiioiiv and counsel fee. At the time of filing of the complaint 
in the Court from which this appeal is taken said defend¬ 
ant Rone was in arrears in the total sum of $350, not includ¬ 
ing the attorney fee as related. At the time of the divorce 
proceeding defendant Rone was a member of the Metropoli- 
ton Police Department, and has since been retired there¬ 
from. On the date of filing of the civil action he was in 
default in eight payments (at $30. each) though able finan¬ 
cially to have complied with the alimony order. Rone was 
retired from the Police Department in February, 1941, by 
virtue of disability, and was thereafter entitled under pro¬ 
visions of Title 20, Section 584, D. C. Code, 1929, to a dis¬ 
ability pension payable out of the funds in the U. S. 
Treasury, designated as the “Policeman’s and Fireman’s 
Relief Association, District of Columbia"; thereafter he 
received and will continue to receive disability pension in 
the sum of $100. per month; 

Said defendant Rone removed from the State of Virginia 
“with the deliberate endeavor to escape making payments 
of alimony and said allowance of counsel fee’'; going to 
St. Petersburg, Florida. He has no income or assets other 
than his retirement allowance except payments made as 
veterans' compensation allowance, paid through Veterans’ 
Administration, and being $50. per month. 

The Virginia Court is unable to punish him for any 
contempt by virtue of absence from the jurisdiction. The 
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defendant Rone was served with process in St. Petersburg, 
Florida. 

The complaint discloses plaintiff by reason of her advanc¬ 
ed age is unable to secure employment, and that she is with¬ 
out an adequate and complete remedy at law. 

Major James R. Lusbv is the disbursing officer of the 
District of Columbia, and is the official making disburse¬ 
ments of payments of pension from the said “fund” herein, 
and is in control of payments which continue to go to 
defendant Rone. 

Plaintiff prays that a sequestrator be appointed and em¬ 
powered to receive, collect, and sell, and reduce to cash the 
pension disbursed by said disbursing officer of the District 
of Columbia, and with the proceeds to pay over to plain¬ 
tiff the amount equal to the alimony allowance, each month, 
and to apply the balance to the credit of the arrears, until 
paid; that she be awarded counsel fee allowances and 
costs; that defendant disbursing officer be enjoined from 
paying to defendant Rone the payments as related. 

Plaintiff filed a motion for appointment of a seques¬ 
trator (pendente life) and defendants filed a motion to dis¬ 
miss the complaint and also to dismiss the motion of plain¬ 
tiff. On January 25, 1943, the motions justice entered an 
order denying plaintiff’s motion and granted the motions 
of defendants to dismiss the complaint. 

Points. 

1. The Court erred in overruling plaintiff’s motion for 
appointment of a sequestrator pendente lite. 

2. The Court erred in granting defendant’s motion to 
dismiss the complaint. 
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Summary of Argument. 

j. The action is based on an award of permanent ali¬ 
mony to appellant herein by decree of a foreign Court, 
and that the allowance continues to be alimony no matter 
where an effort is made to collect same, and a foreign 
judgment awarding alimony may be enforced against prop¬ 
erty within this jurisdiction. The procedure required to 
enforce an alimony award granted by a Court beyond the 
District of Columbia does not change the identity of the 
award to prevent enforcement as alimony against an ab¬ 
sconding husband (defendant). 

II. Equity is a Court of conscience and will not per¬ 
mit a husband (defendant) to abscond from a jurisdiction 
and evade payment of alimony without subjecting his prop¬ 
erty within the jurisdiction of the Court to payment of the 
award to the extent of the property with the jurisdiction. 

III. Full credit should be accorded to the decree of the 
Court of Alexandria, Virginia, under the full faith and 
credit clause of the Constitution. 

IV. Plaintiff has no adequate remedy at law, and must 
resort to a court of equity for relief. 

Argument. 

The controversy herein resolves itself into the question 
of recognizing a final divorce decree providing for alimony 
allowance of a foreign jurisdiction and enforcing said 
deforce by appointment of a sequestrator to seize defend¬ 
ant's “Disability Pension Fund”, which has its origin and 
situs in this jurisdiction, when the defendant has absconded, 
and appellant has no alternative means of relief or re¬ 
dress, and no adequate remedy at law. 

Since the aforesaid “pension fund” constitutes the 
“res" or subject matter sought to be appropriated and 
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sequestered in this proceeding and being the only available 
assets and property of the absconding defendant within the 
reach and jurisdiction of the court of equity, therefore, 
court ot equity under its general powers can acquire juris¬ 
diction of the "res’' notwithstanding that it has no jurisdic¬ 
tion "in personam ". The conscience of equity will not per¬ 
mit a suffering suitor knocking at its portals to be an out¬ 
cast, its door shut and locked in her face but will spread its 
shelter and protection around the deprived and destitute 
wife, beckon her to enter and administer aid and assistance 
to her petition. Petitioner comes in equity seeking succor 
and sustenance by virtue of a Virginia divorce and alimony 
decree to enforce and exercise her rights thereunder upon 
the property and assets of the defendant which have their 
situs and locus within this jurisdiction and subject to the 
supervision of this court, to apply and appropriate said 
assets insofar as they are sufficient and substantial to sat¬ 
isfy her rights under said decree, and to impress and invest 
said decree with the same remedial rights and remedies 
inherent therein that may be enforced in any jurisdiction 
wherein the defendant or his property may seek to find 
shelter. 

The defendant having removed his property and person 
except the "res'’, which is the pension fund involved in this 
proceeding, is beyond the reach of this court, free from its 
control and compulsion; assured and secured in the belief 
that his defiance and disobedience which merits the con¬ 
tempt of the Virginia court cannot be enforced or visited 
upon him, having no property in the State of Virginia, and 
that he will continue to defy and disobey the court decree 
inevitably, and with impunity. Plaintiff having exhausted 
all her rights and constrained to the only remedy available 
is entitled to come forward with her Virginia decree into 
this jurisdiction and seize or sequestrate the property and 
effects of the defendant situated herein to be earmarked 
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toward the application and satisfaction of said decree. Ac¬ 
cordingly, if the aforesaid decree cannot be enforced to 
afford the relief and remedy, which in the instant case con¬ 
sists of sequestration of the local assets and effects of 
defendant, then the appellant is in the unenviable position 
of having a right without a remedy, and the decree of 
equity is a “worthless writ.” 

The pension funds (Title 4, See. 507) which is payable 
to the defendant in monthly installments although exempt 
and immune from sequestration or attachment proceedings 
from “creditors” does not enjoy any such immunity against 
the alimony judgment of the wife, whose sustenance and 
maintenance is derived from and dependent upon said 
fund. The courts and authorities in construing these stat¬ 
utes which have kindred provisions have invariably and 
consistently refused to exempt “disability funds and pen¬ 
sion benefits” from the alimony claims of the wife, and have 
judiciously adjudicated that the fund be preserved intact 
for the benefit of the pensioner and those legally dependent 
upon him for support. To construe these statutes other¬ 
wise would deprive the wife of her legal and moral right 
to support, and that support and sustenance remains when 
the husband is disabled or not, and does not relieve him 
from obligation of support though his disability and inca¬ 
pacity may affect it. 

To deny or deprive an alimony decree (final) rendered 
in one jurisdiction, the right of enforcement in another 
jurisdiction is in violation of our constitution provision of 
the “full faith and credit clause.” 

That the decree of the State of Virginia represents a 
solemn pronouncement of the rights of the parties estab¬ 
lished and adjudicated in said decree by that court. It 
cannot be seriously contended or contested that the decree 
with all inherent rights accruing therefrom can be dissolved 
or divested: on the contrary, they remain inviolate, fixed 




and vested rights of that tribunal which it dignifies with 
its official sanction and seal and to seek to destroy or divest 
those rights without due process of law would constitute 
an arbitrary abolition of those rights in contravention of 
the constitutional safeguard of the “full faith and credit 
clause" provision. 

In endeavoring to enforce the Virginia decree the peti¬ 
tioner is merely urging upon the court to recognize and 
respect the right to remedy and relief which inherently 
accrues and follows said decree upon the property and 
effects of the fugitive defendant which have their situs and 
substance within this jurisdiction, while the defendant is 
beyond the jurisdiction and the court has within its grasp 
and reach the “res’\ that is, the said pension fund. 

An alimony judgment or decree in one state is good in 
every state (not unmindful that a foreign decree may be 
attacked, vacated or modified for specific defects not as¬ 
serted herein) otherwise a decree carried over the state 
line would be a “worthless writ” and blank paper confess¬ 
ing the mockery of equity and justice. 

Antiquity and veneration have seasoned the manifold 
maxims of equity. And where there has been a breach 
or deficiency in law, looking to substance and not form, 
equity would breach the gap and protect the suitor and 
extend its aid and assistance to protect the improvident 
and the helpless. 

In the case at bar appellant has no remedy at law and 
remains harassed by the hardships which are insurmount¬ 
able impediments in her circumstances making her final 
appeal for assistance and relief. 

Synopsis of Cases. 

In the case of Anderson v. Anderson, 124 Cal. 48, 56 P. 
630, Court held: 



s 


“It is not error to appoint a receiver of the hus¬ 
band's property in the state, where a decree of separate 
maintenance has been rendered in favor of the wife, 
and the husband is a non-resident * * *" 

In the case of Z wing man v. Zwingman, 27S N. Y. S. 1077: 

“The husband removed from the state to avoid pay¬ 
ment of alimony under a judgment. lie contended that 
his property could not be sequestered for payment of 
alimony because section 342 of the Charter, relating to 
the Police Pension Fund, read in part as follows: 
‘Moneys, securities and effects of the police pension 
fund, and all pensions granted and payable from said 
fund shall be and are exempt from execution’ * # *” 

Court held: 

“The legislature never intended that this exemption 

1 should be construed to deprive the wife of her legal 
and moral right to the support from her husband. The 
purpose of the statute is served when the fund is pre¬ 
served for the use of the pensioner and those legally 
dependent upon him for support and maintenance; 
when it is held intact for the care of the woman who is, 

1 but a part of himself and entitled, with him to share 
in the pension." 

In the case of Pennoyer v. Neff, 95 U. S. 714, 723, 24 L. 
Ed. 565, Court held: 

“The State, having within her territory property 
of a non-resident, may hold and appropriate it to sat¬ 
isfy the claims of her citizens against him; and her tri- 
bunals may inquire into his obligation to the extent 
necessary to control the disposition of that property.” 

In the case of Schlarfcr v. Schlaefer , 71 App. D. C. 350, 
Court held: 

“As regards application of the statute exempting 
disability insurance from execution, for the head of a 
family the essentials of sustenance for his dependents 
remain ‘necessaries' as much when he is disabled as 
when he is well and employed since disability does not 
relieve him of the obligation of support though it may 
effect the extent to which he can perform it. 

The usual purpose of ‘exemption’ is to release the 
person exempted from the pressure of claims hostile 
to his dependents' essential needs as well as his own 
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personal ones, not to relieve him of family obligations 
and destroy what may be the family’s last and only 
security short of public relief.” 

In the case of Thompson v. Tanner. 53 App. D. 0. 3, 8, 
Court held: 

“The jurisdiction thus acquired over the property 
of the defendant arises from the peculiar status of the 
parties. It is the marriage status which constitute the 
res. making a divorce proceeding one in rem, and not 
an action in personam * # *” 

In the case of Tally v. Tally, 159 Mass. 93, 34 X. E. 79, 
Court held: 

“It is no ground for reversing a decree command¬ 
ing a defendant to make certain payments for the sup¬ 
port of his wife that his only means of obeying the or¬ 
der are from money received, or to be received, for a 
government pension, since such order does not direct 
the seizure of any specific sum of money before it 
reaches the defendant, and pension money being de¬ 
signed in part for the support of the pensioner’s fam¬ 
ily.” 

In the case of Wet more r. Wetmore. 33 L. R. A. 708, (X. 
Y.), Court held: 

“Equitv will not feed the husband and starve the 
wife.” * 

D. C. Code 1940, Title 11, Section 326: 

“* * * The said court may, for the purpose of exe¬ 
cuting a decree, or to compel obedience to the same, 
issue an attachment against the person of the defend¬ 
ant, and may order an immediate sequestration of his 
real and personal estate * * *” 

“* * * And in case of sequestration may order pay¬ 
ment and satisfaction to be made out of the estate and 
effects so sequestrated. * * *” 

D. C. Code, 1940, Title 16, Section 410: 

“* * * The Court may also sequestrate his property 
and apply the income thereof to such objects. * • •” 
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Conclusion. 

It is submitted that the lower Court erred in granting 
the appellees’ motion to dismiss the complaint and motion 
for the appointment of a sequestrator pendente lite and that 
the complaint stated a meritorious cause of action to which 
the appellant was entitled to relief and redress on the 
merits, and therefore the judgment of the lower Court 
should be reversed. 

Respectfully submitted, 

1 JOHN J. O’BRIEN, and 

FREDERICK De JOSEPH, 
Attorneys for Appellant , 
Evans Building, 
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APPENDIX. 
Case No. 8494. 


1 Complaint for Appointment of Sequestrator, Etc. 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Annie Lightman Rone, 2246 Minne¬ 
sota Avenue, S. E., 


Plaintiff , 


vs. 


Guy Rone, 2220 2nd Ave. N., St. 
Petersburg, Florida, and Major 
James R. Lusby, Municipal Build¬ 
ing, Washington, D. C., 


> 


Defendants. | 
) 


Civil Action 
No. 15446 


1. Plaintiff is an adult citizen of the United States and 
resident of the District of Columbia, and sues the defendants 
for equitable relief, namely, appointment of sequestrator 
for funds of defendant Guy Rone in the District of Colum¬ 
bia, being otherwise without a full complete remedy at law. 

2. Defendant Guy Rone is an adult citizen of the United 
States, residing in St. Petersburg, Florida, while defendant 
Major James R. Lusby is an adult citizen of the United 
States and is disbursing officer of the District of Columbia. 

3. Plaintiff and defendant were intermarried May 10, 
1934, at Washington, D. C., and said marriage continued 
until on or about February 20, 1939, when it was dissolved 
by decree of divorce granted by the Corporation Court of 
the City of Alexandria, Virginia, in Chancery Cause No. 
4925; that by a provision of said decree Guy Rone, defend- 


0 


ant herein, was requested to pay your plaintiff the sum of 
$50.00 per month; subsequently the amount of this alimony 
was reduced to the sum of $30.00 per month, and defendant 
wds in arrears in the full sum of $110.00; defendant Rone 
herein was also directed to pay plaintiff's attorney of rec¬ 
ord in said divorce suit an allowance of $100.00, and defend¬ 
ant Rone is still in arrears in his payments of alimony 
which were being: made at the larger amount as well as the 
attorney fee allowance. 

4. Your plaintiff specifically avers that defendant Rone 
has made default in eight payments immediately past 

2 due, although able fully financially to comply with the 
provisions of the decree referred to herein, all with 
the deliberate endeavor to avoid and escape making said 
payments of alimony and said allowance of counsel fee, 
that in pursuance of said purpose said defendant Rone has 
removed himself to St. Petersburg, Florida, and having no 
income or assets other than his retirement allowance and 
payments as set forth in Paragraph 5 hereof and his veter¬ 
ans' compensation allowance, your plaintiff is without re¬ 
dress save in an equity court. 

5. That defendant Rone was a member of the Metropoli¬ 
tan Police Force until about Feb. 1941, when he was retired 
by virtue of disability, at which time he became entitled, 
under the provisions of Title 20, Section 584, D. C. Code, 
1929, to a disability pension payable out of the funds in the 
treasure of the United States designated as the Policeman’s 
and Fireman's Relief Association, District of Columbia; 
and thereafter as of said date he was placed on the pension 
roll and has been receiving disability pension in the sum 
of $100 per month: that said payments of pension are still 
going forward to him and will continue until his death or 
until discontinued by order of the Board of Commissioners 
of the District of Columbia for any of the reasons named in 




Sections 588 and 580, Title 20, District of Columbia Code 
(1920). 

6. That the defendant Rone left the District of Colum¬ 
bia at the time of his retirement. That plaintiff is in¬ 
formed, believes, and therefore avers that he now resides 
in St. Petersburg, Florida; that said defendant enjoys sub¬ 
stantial income each month such as-the pension from the 
fund heretofore referred to, and also from the Veterans 
Administration, which latter compensation is in the sum 
of at least $50.00 per month, and that he has other income 
unknown to the plaintiff at this date, and he, the defendant, 
is fully able to comply with the said order for alimony, but 
nevertheless made no payment whatsoever to the plaintiff 
for the period from December 15, 1941, to and including 
April 21, 1942, a period of four months; that he, defendant 
Rone, is now in arrears in the total sum of $120. and has 
failed and refused to comply with the order of the Court 
hereinbefore stated for alimony, and is now wilfully in con¬ 
tempt of Court, but said Court is unable to punish the de¬ 
fendant for contempt by reason of his absence from the jur¬ 
isdiction. 

7. That your plaintiff is unemployed by reason 
3 of her advanced age, and she is unable to secure anv 
employment; that other than herein sought your 
plaintiff has no plain, adequate, and complete remedy 
against the defendant as he is without the jurisdiction. 

S. That the defendant Major James R. Lusby is the Dis¬ 
bursing Officer of the District of Columbia, and disburses 
said payments of pension to the defendant Guy Rone, and 
has actual control of the checks representing said disability 
pension payments which continue to go forward to the 
defendant. 

9. Plaintiff avers that defendant Guy Rone will continue 
his conduct in failing to make his payments to plaintiff un- 
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less a sequestrator be appointed herein: that while this 
said defendant is in wilful contempt of said Virginia Court, 
lie!cannot be punished for said contempt by reason of his 
absence from the jurisdiction. 

WHEREFORE, the premises considered, your plaintiff 
prays as follows: 

1. That process shall issue from this Court to the de¬ 
fendant commanding him to appear and answer this peti¬ 
tion. 

2. That the sequestrator be appointed by this Court 
with the power to take, hold, receive, sue for, execute upon 
all the property of the defendant Guy Rone located in the 
District of Columbia, particularly that said sequestrator be 
given powers to receive, collect, sell the same, and reduce 
to leash the said pension disbursed by the said Disbursing 
Officer of the District of Columbia, and with the proceeds 
thereof to pay some over to the plaintiff in the sum of $30, 
per month in satisfaction of the order for alimony entered 
against defendant and in satisfaction of any and all alimony 
arrears to date, a total of $165.00. 

3. That John J. O'Brien, Attorney for Plaintiff, be ap¬ 
pointed sequestrator, and as such be given the aforesaid 
powers. 

4. That plaintiff be awarded suit money and counsel 
fees and costs herein. 

5. That the defendant Major James R. Lusbv be 
restrained and enjoined from paying to the defendant Guy 
Rone any payments of disability pension until the arrears 
of alimony are satisfied: and that the said defendant Guy 
Rone be enjoined from receiving any funds due him until 

the said arrears are satisfied. 

4 6. That in the future all payments of pension as 

aforesaid be made by said Major James R. Lusby, 
or his successor, to said sequestrator. 
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7. For such other and further relief as to the Court 
shall be deemed meet and proper. 

/«/ ANNA L. RONE, 

Plaintiff, 

2246 Minnesota Ave., S. E., 
Washington, D. C. 

.John J. O'Brien, 

Attorney for Plaintiff. 

Evans Building. 


5 Motion to Dismiss. 

Comes now the defendant, Guy Rone, and moves this 
Honorable Court to dismiss the Bill of Complaint and Rule 
to Show Cause issued thereon, for the reason that the com¬ 
plaint fails to state a claim upon which relief can be granted. 

DAVID A. HART, 
Attorney for Guy Rone. 


6 Motion to Dismiss 

Comes now the defendant, James R. Lusby, and moves 
this Honorable Court to dismiss the Bill of Complaint and 
Rule to Show Cause issued thereon, for the reason that the 
complaint fails to state a claim upon which relief can be 
granted. 

RICHMOND B. KEECH, 

Corporation Couneel, D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel. 

JAMES W. LAUDERDALE, 

Assistant Corporation Counsel. 
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8 ! Opposition of Plaintiff to Motions of 

Defendants to Dismiss. 

Comes now the plaintiff by and through her attorney of 
record, and opposes the motion of the defendants and each 
of them, to dismiss the complaint filed herein, and for rea¬ 
sons for said opposition refers to the points and authorities 
hereto attached and asked to be read as a part ot this op¬ 
position. 

JOHN J. O’BRIEN, 
Attorney for Plaintiff , 

Evans Building. 

9 Motion for Appointment of Sequestrator 

Pendente Lite. 

Comes now the plaintiff by and through her attorney of 
record herein and moves the Court to appoint a sequestra¬ 
tor pendente life with powers to receive, collect, sell and 
reduce to cash the said pension disbursed by the Disburs¬ 
ing Officer of the District of Columbia, and with the pro¬ 
ceeds thereof to pay the same over to plaintiff until the ar¬ 
rears of alimony and other allowances have been fully paid, 
and thereafter to pay plaintiff the sum of $30.00 per month 
as per order for alimony, and to otherwise satisfy any order 
entered herein against said defendant Rone. 

JOHN J. O'BRIEN, 
Attorney for Plaintiff, 
Evans Building. 

10 Order. 

Upon consideration of the motion for appointment of a 
sequestrator in the above entitled cause and the motions 
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of the defendants to dismiss the complaint and motion for 
appointment of a sequestrator; and after argument of 
counsel for plaintiff and defendants, it is this 25th day of 
Januarv, 1943 

ORDERED: That the motion for the appointment of a 
sequestrator is hereby denied and the motions to dismiss 
the complaint is hereby granted, and the complaint be and 
the same is hereby dismissed. 

JAMES M. PROCTOR, 
Justice. 


11 Notice of Appeal. 

Notice is hereby given this .... day of February, 1943, 
that the plaintiff, Annie Lightman Rone, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
... .day of January, 1943, in favor of the defendants, Guy 
Rone and Major James R. Lusby, against said plaintiff, 
which order denied plaintiff's motion for appointment of a 
Sequestrator pendente lite, and sustained defendant’s mo¬ 
tion to dismiss this action. 

JOHN J. O’BRIEN, 
Attorney for Plaintiff, 
Evans Building. 


12 Designation of Record on Appeal. 

The Clerk of Court will please note that plaintiff herein 
designates that the following portions of the record and 
proceedings herein be included in the record on appeal: 

1. The complaint filed herein. 

2. Motion of defendant Guy Rone to dismiss complaint. 
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3. Motion of defendant Major James R. Lusbv to dis¬ 
miss the complaint. 

4. Opposition of plaintiff to said motions as above. 

5. Motion of plaintiff for appointment of sequestrator, 
pendente lite. 

7. Final order denying plaintiff's motion as aforesaid, 
and dismissing the complaint. 

JOHN J. O’BRIEN, 
Evans Building, 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8494 


ANNIE LIGHTMAN RONE, Appellant , 

v. 

GUY RONE and MAJOR JAMES R. LUSBY, Appellees. 

BRIEF ON BEHALF OF APPELLEE 
MAJOR JAMES R. LUSBY 

SUMMARY OF ARGUMENT 

Sequestration is but a form of attachment or garnishment. 
Since funds belonging to a judgment debtor in the possession of 
the District of Columbia are not subject to attachment or garnish¬ 
ment, it necessarily follows that such funds arc not subject to 
sequestration. 

There is also another reason why appellant in this case is not 
entitled to the relief prayed. She did not ask the court below to 


1 
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appoint a sequestrator for the enforcement of one of its orders, 
but for the enforcement of a decree of a Virginia court. It is well 
settled that the court below has no such power. The full faith and 
credit clause of the Constitution merely requires a court of one 
jurisdiction to accept as conclusive the facts determined by a 
judgment rendered by a court in another jurisdiction. Before the 
courts of one State will enforce a foreign judgment, it must be 
reduced to judgment in the courts of that State and execution will 
issue only in conformity with the law of that State. 

ARGUMENT 

Appellee Lusby is sued as the disbursing officer of the Dis¬ 
trict of Columbia, and the object of the suit is to compel him, 
as such disbursing officer, to pay over to a sequestrator the dis¬ 
ability pension to which the appellee Rone is entitled from 
the District. The suit, therefore, is essentially one against the 
District of Columbia. 

Sequestration is but a form of attachment or garnishment. 
In the case of McGrew v. McGrew, 59 App. D. C. 230, 38 F. 
(2) 541, a former wife had obtained a judgment against her 
former husband which she had been unable to collect. She 
then filed a suit charging her former husband with fraud¬ 
ulently concealing his assets to defeat the collection of her 
judgment. The former husband was a Government employee 
whose salary, of course, could not be attached. The lower court 
appointed a receiver, and directed the defendant to pay over 
to the receiver all of the defendant’s salary in excess of $100 
per month, which money was to be applied to the satisfaction 
of the judgment. This court, in holding the order was im¬ 
properly entered, said: 

“It is conceded that the defendant’s salary as a gov¬ 
ernment employee cannot be reached by attachment 
or other process issued in an action at law. * * * The • 
reason for this rule applies with equal force to a court 
order compelling a public officer or employee under 
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the penalties of the law to pay over his salary, or part 
thereof, as and when received by him, to be credited 
upon a judgment theretofore recovered at law against 
i him. The result of such a proceeding, if sustained, 

would indirectly subject the public service to equal 
embarrassment with that resulting from the service 
! of an attachment or garnishment at law, and the 

creditor would accomplish indirectly what he is for¬ 
bidden to do directly.’’ 

In the case of Chewning v. District of Columbia, 73 App. 
D. C. 392, 119 F. (2) 459, cert. den. 314 U. S. 639, reh. den. 
314 U. S. 710, this court held that the District of Columbia, 
like the United States, is not subject to garnishment and in the 
i case of Columbia Brick Co. v. District of Columbia, 1 App. 

D. C. 351, this court held that funds in the possession of the 
i District were not subject to equitable garnishment. 

Counsel for appellant cites several cases to the effect that 
i a statute exempting certain property from the claims of 
i creditors does not prevent a wife from securing maintenance 
1 from such property. But these cases have nothing to do with 
the issue here before the court. The District of Columbia is 
not concerned with whether or not the retirement pay of the 
defendant Rone may be subjected to the payment of main¬ 
tenance to his former wife after such retirement pay leaves the 
hands of the District. The District is concerned only with 
relieving itself of harassment from such suits as this. 

There is another reason why appellant is not entitled to the 
i relief prayed. She is not seeking to enforce a decree or order 
of the court below but the decree of a court of the State of 
Virginia. Counsel for appellant contends that under the full 
faith and credit clause of the Constitution, it is the duty of the 
courts of this jurisdiction to issue their writs and processes in 
aid of the Virginia judgment. But so far as we have been able 
to find, no court has ever thus construed this provision of the 
Constitution. All this provision means is that the judgment 
of one State, if valid, shall be accepted in another State as 
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conclusive evidence of the facts determined by the judgment. 
One wishing to seek the aid of the court of one jurisdiction in 
the enforcement of a foreign judgment must first reduce that 
foreign judgment to judgment in the State w’hose writs and 
processes he seeks to invoke and he is only entitled to such 
writs and processes as are authorized in the latter jurisdiction. 

In the case of Lynde v. Lynde, 1S1 U. S. 1S3, the wife had 
been awarded alimony in New’ Jersey. The decree required the 
husband to give bond to secure the payment of the sums of 
money directed to be paid and provided that, upon failure of 
the defendant to pay any of the sums awarded or to give the 
required bond, application might be made for the issuance of a 
w’rit of sequestration against him or for an order appointing a 
receiver of his property and enjoining the defendant’s transfer 
thereof. Defendant having failed to comply w’ith the decree, 
the court appointed a receiver to take possession of the defend¬ 
ant’s property and to apply it to the payment of the plaintiff’s 
claim. The receiver w*as unable to obtain possession of any 
property in the State of New Jersey and an action u’as brought 
in New’ York on the New Jersey decree. In stating the faith 
and credit to w’hich the New Jersey judgment w’as entitled in 
New’ York, the court said: 

“By the Constitution and the act of Congress re¬ 
quiring the faith and credit to be given to a judgment 
of the court of another state that it has in the state 
where it was rendered, it was long ago declared by 
this court: ‘The judgment is made a debt of record, 
not examinable upon its merits; but it does not carry 
w’ith it, into another state, the efficacy of a judgment 
upon property or persons, to be enforced by execution. 

To give it the force of a judgment in another state, it 
must be made a judgment there, and can only be ex¬ 
ecuted in the latter as its laws may permit.’ 
M’Elmoyle v. Cohen, 13 Pet. 312, 325, 10 L. ed. 177; 
Thompson v. Whitman, 18 Wall. 457, 463, 21 L. ed. 

897, 899; Wisconsin v. Pelican Ins. Co. 127 U. S. 265, 

292, 32 L. ed. 239, 244, 8 Sup. Ct. Rep. 1370; Bullock 


5 


v. Bullock, 51 N. J. Eq. 444, 27 Atl. 435, and 52 N. J. 

Eq. 561, 27 L. R. A. 213, 30 Atl. 676. 

******** 

“The decree for the payment of $8,840 was for a 
fixed sum already due, and the judgment of the court 
below was properly restricted to that. * * * The provi¬ 
sions for bond, sequestration, receiver, and injunction, 

, being in the nature of execution, and not of judgment, 

could have no extraterritorial operation; but the ac¬ 
tion of the courts of New York in these respects de¬ 
pended on the local statutes and practice of the state, 
i and involved no Federal question.” 

i) 

In this jurisdiction the only remedy which one has upon a 
i foreign decree for alimony is to bring an action thereon in 
debt and obtain a judgment at law (Davis y. Davis, 29 App. 
i D. C. 258, 262), whereupon the judgment creditor becomes 
entitled to such writs and processes, and to such writs and 
processes only, as our law* affords for the collection of judg- 
ments at law. 

1 

In the case of Grant v. Grant, 64 App. D. C. 146, 75 F. (2) 
^ 665, a wife had obtained a divorce from her husband in Mary- 

i land, together with an award of alimony. The husband having 
come into the District of Columbia, the wife filed a suit in 
this district praying that an order be entered directing the 
husband to comply with the provisions of the decree of the 
Maryland court. In denying relief this court said: 

“(1, 2) It wdll be observed that plaintiff does not 
seek in this case to recover a judgment at law against 
defendant for the amount of alimony which he owes 
to her, but seeks to employ the processes of this court 
to enforce the decree already entered and now in force 
in the Maryland court. We know of no authority for 
such a proceeding. It is true that under article 4, 
sec. 1, of the Federal Constitution, the decree of 
the Maryland court awarding alimony to the plain¬ 
tiff is entitled to full faith and credit in this juris- 
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diction. But execution cannot issue in this court 
upon the Maryland decree until it first be made a 
judgment here. Barber v. Barber, 21 How. 582, 591, 

16 L. Ed. 226; McElmoyle v. Cohen, 13 Pet. 312, 324, 

10 L. Ed. 177; Cole v. Cunningham, 133 U. S. 107,112, 

10 S. Ct. 269. 33 L. Ed. 538; Huntington v. Attrill, 

146 U. S. 657. 6S5, 13 S. Ct. 224, 26 L. Ed. 1123; 
Claflin v. McDermott (C. C.) 12 F. 375; 15 R. C. L., 
p. 926, sec. 404.” 

In the case of Johnston v. Johnston, 64 App. D. C. S7, 
74 F. (2) 774, a wife brought a divorce action against her 
husband in New York. An order for alimony pendente lite 
was entered and a receiver was appointed “to seize and 
sequester the assets of the defendant/’ The husband removed 
his property to the District of Columbia. Thereupon the wife 
filed a bill in this district praying for the appointment of an 
ancillary receiver pendente lite of the husband's property here 
and also praying that the property “be sequestered and applied 
to the payment of the amounts as determined and ordered by 
the Supreme Court of the County and State of New York.” 
In denying relief, this court said: 

“The order, as we have observed, amounts to noth¬ 
ing more than a judgment, entitled to full faith and 
credit, when transferred to a foreign jurisdiction, and 
the procedure to secure its enforcement is in an action 
at law to secure a money judgment, which can only 
be accomplished through personal service upon the 
defendant. The procedure here for the sequestration 
of property to secure the payment of an order for 
alimony pendente lite and suit money in a divorce 
proceeding here pending has nothing to do with this 
case.” 

And in the case of Worsley v. Worsley, 64 App. D. C. 202, 
76 F. (2) S15, cert. den. 294 U. S. 725, a wife had been granted 
a decree of absolute divorce from her husband in Virginia 
which decree contained an award of alimony. The husband 
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failed to pay the money as ordered. The wife filed a suit in 
this district praying that the court pass an order requiring the 
husband to pay to the wife past due alimony. The court held 
that under the authority of Grant v. Grant, supra, the wife’s 
bill must be dismissed. 

Counsel for appellant relies upon Section 113 of the 1901 
Code, 31 Stat. 1208, Section 11-326 D. C. Code 1940, and Sec¬ 
tion 975 of the 1901 Code, 31 Stat. 1346, as amended June 30, 
1902,32 Stat. 537, Section 16-410 D. C. Code 1940. These sec¬ 
tions have no application to this case. The first section relates 
to the enforcement of decrees entered by the District Court of 
the United States for the District of Columbia and the second 
! section relates only to alimony pendente lite granted in a 
divorce proceeding in that court. 

For the reasons hereinabove stated, it is respectfully sub- 
i mitted that the judgment of the court below was right and 
should be affirmed. 

Richmond B. Keech, 

i Corporation Counsel, D. C., 

i Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
i James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 
i Attorneys for Appellee, 

Major James R. Lusby, 

; District Building. 


